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David A. Bricklin, ISB No. 8565
bricklin@bnd-law.com

Bricklin & Newman, LLP

1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

Telephone: (206) 264-8600
Facsimile: (206) 264-9300
Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

SOUTHERN DIVISION
ALLIANCE FOR THE WILD
ROCKIES; IDAHO SPORTING
CONGRESS: and NATIVE NO.
ECOSYSTEMS COUNCIL, |

Plaintiffs, COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF
V.

UNITED STATES FOREST SERVICE,
THOMAS TIDWELL, Chief of the Forest
Service; KEITH LANNOM, Forest
Supervisor for Payette National Forest;
NORA RASURE, Regional Forester for
Region 4 for the U.S. Forest Service,

Defendants.

L NATURE OF ACTION
1. Defendant Keith B. Lannom, the Forest Supervisor for the Payette National Forest in
Adams County, Idaho, recently approved the Lost Creek-Boulder Creek Landscape Restoration
Project (the “Project”), which will allow, amoﬁg other things? commercial logging of approximately
22,100 acres and non-commercial logging of approximately 17,700 acres in the New Meadows

Ranger District of the Payette National Forest.

Bricklin & Newman, LLP
- ’ Attorneys at Law
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2. Bull trout is a threatened species under the Endangered Species Act. To bring the
species back from the brink of extinction, certain habitat has been designated as critical to the
species’ restoration and survival. Some of this designated habitat is in the New Meadows Ranger
District. The Forest Supervisor’s decision to log nearly 40,000 acres in the New Meadows Ranger
District was made in violation of the Endangered Species Act (ESA), 16 U.S.C. § 1531 et seq.
because the defendants failed to initiate consultation regarding the effects of the Project on the
designated critical bull trout habitat.

3. This action seeks judicial relief with respect to that decision, ordering defendants to
comply with the requirements of the ESA. Plaintiffs request that the Court set aside the Project
decision pursuant to 16 U.S.C. § 1540(g), enjoin implementation of the Project, and require that the
agencies initiate consultation as is required by the ESA. Plaintiffs also request that the Court require
that the agencies reinitiate consultation on the Payette National Forest Land and Resource
Management Plan.

4. Plaintiffs seek a declaratory judgment, injunctive relief, an award of costs and
expenses of suit, including attorney and expert witness fees pursuant to the Equal Access to Justice
Act, 28 U.S.C. § 2412 and the Endangered Species Act, 16 U.S.C. § 1540(g)(4), and such other
rélief as this Court deems just and proper.

IL | JURISDICTION

5. Jurisdiction is proper in this Court under 28 U.S.C. § 1331 because this action arises
under the laws of the United States and involves the United States as a defendant.

6. Plaintiffs Alliance for the Wild Rockies and Native Ecosystems Council sent a notice
of intent to sue pursuant to the ESA to the Secretary of the Department of the Interior, the Chief of

the Forest Service, and the Director of the U.S. Bureau of Land Management on September 2, 2014,

Bricklin & Newman, LLP
‘ Antorneys at Law
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Thus, plaintiffs have complied with the 60 day notice requirement for claims under the ESA and this
Court has jurisdiction to review plaintiffs’ ESA claims.
ML VENUE

7. Venue is proper in this Court under 28 U.S.C. 1391. All or a substantial part of the
events or omissions gi{/ing rise to the claims herein occurred within this judicial district, defendahts
reside in this district, and the public lands and resources and agency records in quesﬁon are located
in this district.

IV.  PARTIES

8. Plaintiff Alliance for the Wild Rockies (the “Alliance”) is a tax-exempt, non-profit
public interesf organization dedicated to the protection and preservation of the native biodiversity of
the northern Rockies bio-region; its native plant, fish, and animal Alife; and its naturally functioning
ecosystems. Its registered office is located in Missoula, Montana. The Alliance has over 2,000
individual members, many of whom are located in Idaho. The Alliance brings this action on its own
behalf and on behalf of its adversely affected members.

9. Plaintiff Native Ecosystems Council (the “Council”) is a non-profit Montana
corporation with its principal place of business in Three Forks, Montana. Nati%/e Ecosystems
Council is dedicated to the conservation of natural resources on public lands in the northern Rockies.
Native Ecosystems Council brings this action on its own behalf and on behalf of its adversely
affected members.

10. Plaintiff Idaho Sporting Congress, Inc. is a non-profit conservation organization that
works to protect Idaho and the nation’s public lands and water through public education and
litigation. Idaho Sporting Congress: brings this action on its own behalf and on behalf of its

adversely affected members.

Bricklin & Newman, LLP
Atorneys at Law
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11.  Defendant United States Forest Service is an administrative agency within the U.S.
Department of Agriculture and is responsible for the lawful management of our national forests,
including the Payette National Forest.

12. Defendant Thomas Tidwell is named in his official capacity as Chief of the Forest
Service.

13.  Defendant Keith Lannom is named in his official capacity as Forest Supervisor of the
Payette National Forest. Defendant Lannom issued the Final Record of Decision for the project in
September, 2014.

14.  Defendant Nora Rasure is named in her capacity as the Regional Forester for the
Intermountain Regional Ofﬁce, which is Region 4 of the U.S. Forest Service. In that capacity, she is
charged with ultimate responsibility for ensuring that decisions made at each national forest in the
Intermountain Region, including the Payette National Forest, are consistent with applicable laws,
regulations, and ovfﬁcial policies and procedures. |

V. STATEMENT OF STANDING

15.  The interests at stake in this matter are gernﬁdné to plaintiffs’ organizational
purposes. The agency’s failure to reinitiate consultation ‘pursuant to the ESA threatens the
preservation of the native biodiversity of the Payette National Forest and the Project area including
its native fish life and its naturally functioning ecosystems. That failure to consult also threatens the
conservation of fisheries resources on public lands in the Payette National Forest and the Project
area.

16.  Plaintiffs and their members observe, enjoy, and appreciate Idaho’s native wildlife,
water quality, and terrestrial habitat quality, and expect to continue to do so in the future, including

in the Project area in the Payette National Forest. Members use and enjoy the waters, public lands,

Bricklin & Newman, LLP
: Attorneys at Law
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and natural resources throughout areas covered by the Project for work, recreational, scientific,

spiritual, educational, aesthetic, and other purposes. . Plaintiffs’ members enjoy fishing, hiking, .
camping, hunting, skiing, bird watching, study, contemplation, photography, and other activities in

and around the waters and public lands throughout the Project areca. Plaintiffs and their members

also | participate in information gathering and dissemination, education and public outreach,

commenting upon proposed agency actions, and other activities relating to the Forest Service’s

management and administration of these public lands.

17. Defendants’ unlawful actions adversely affect plaintiffs’ organizational interests, as
well as their members’ use and enjoyment of the Payette National Forest, including the Project area.
The interests of plaintiffs and their members have been and will continue to be injured and harmed
by the Forest Service’s actions and/or inactions as complained of herein, including the agencies’
failure to consult as required by the ESA. These decisions are particularly and directly harmful in
that defendants have failed to perform their duty to ensure through consultation that the Forest Plan
and the Project will ﬁot result in the destruction or adverse modification of critical habitat for bull
trout that was designatéd on September 30, 2010. Unless the relief prayed for herein is granted,
plaintiffs and their members will continue to suffer ongoing and irreparable harm and injury to their
interests.

18.  The injuries to plaintiffs are likely to be redressed by a favorable decision of this
Court because plaintiffs are seeking an order declaring that defendants have violated the ESA,
enjoining the Forest Servicé from implementatioh of the Project, and requiring that the agencies
reinitiate consultation under the EéA. That would, in turn, ensure that the Project and the Forest

Plan will not result in the destruction or adverse modification of critical bull trout habitat.

Bricklin & Newman, LLP
. . Attomeys at Law
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VL. FACTUAL ALLEGATIONS

19. The Regional Forester for Region 4 of the Forest Service (the Intermountain Region)
approved a Revised Land and Resource Management Plan for the Payette National Forest on July
25, 2003. That plan, which is the Payette National Forest Land and Resource Management Plan
(hereinafter referred to as the “Forest Plan”), is the current plan that is still in effect today for
management of the Payette National Forest.

20. The Forest Plan guides natural resource management activities on lands adfninistered
by the Payette National Forest. It provides forest-wide long-term management direction in the form
of goals, objectives, standards, and guidelines designed to guide land and endangered speéies
management activities in the Payette National Forest. |

21.  The original Land and Resource Management Plan for the Payétte National Forest
was adopted in 1988.

.22, In 1995, the original Land and Resource Management Plan for the Payette National-
Forest was amended to incorporate the Interim Strategy for .Managing Fish Producing Watersheds
(“INFISH”) and the Pacific Anadromous Fish Strategy (“PACFISH”). INFISH constitutes a 1broad
reaching aquatic habitat conservation strategy for the northwestern United States. PACFISH is a
comprehensive land management strategy for anadromous fish producing watersheds on additional
federal lands including federal lands in Idaho.

23.  The Forest Service entered into consultation with the Fish and Wildlife Service
pursuant to the ESA, 16 US.C. § 1536(2), regarding the effect of these INFISH/PACFISH
amendment to the Forest Plan on ESA listed species. |

24,  The Fish and Wildlife Service issued a Biological Opinion in .1.998 on the

INFISH/PACFISH amendments. Among other things, the Biological Opinion analyzed the effects

Bricklin & Newman, LLP
Aviomeys at Law
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“to bull trout of the Forest Plan amendments in the States of Washihgton, Oregon, Idaho, Montana,

and portions of California.

. 25. That Biological Opinion concluded that because, at that time, no critical habitat had
been designated by the Fish and Wildlife Sefvice for bull trout, no bull trout critical habitat would be
affected.

26. On September 30, 2010, the Fish ahd Wildlife Service designated critical habitat for
bull trout thioughout their U.S. range. Approximately 18,795 miles of streams and 488,252 acres of
lakes and reservoirs in Idaho, Oregon, Washington, Montana, and Nevada were designated as
critical habitat for the wide ranging fish. This included the designation of bull trout critical haBitat in
the Payette National Forest.

27. Following the designation- of bull trout critical habitat, the defendants did not
reinitiate and have never reinitiated ESA consultation for the Forest Plan.

28. In September 2014, defendant: Keith Lannom issued a Final Record of Decision
approving tﬁe Lost Creek-Boulder Creek Landscape Restoraﬁon Project (the “Project”), which will
allow, among other things, commercial logging of approximately 22,100 acres and non-commercial
logging of approximately 17,700 acres in the New Meadows Ranger District of the Payette National .
Forest.

29.  The Project encompasses approximately 80,000 acres on the New Meadows Ranger
District of the Payette National Forest. The Project area is located approximately ten miles north and
west of New Meadows, Idaho in Boulder Creek, a tributary to the Little Salmon, and in headwaters

of the Weiser River and the West Fork of the Weiser River.

Bricklin & Newman, LLP
Attormeys at Law
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30.  The Project area consists of National Forest System lands located in the western
portibn of the New Meadows Ranger‘District T18N R1W; T19N R2W; T20N R1W; T20N R2W;
T21N R1W, Boise Meridian Survey.

31.  Portions of the bull trout critical habitat that were designated in September, 2010 are
located in the Project area. |

32.  Portions of the bull trout critical habitat that were designated in September, 2010 will
be affected by the project and the Forest Plan.

VII. CLAIM FOR RELIEF
VIOLATION OF THE ENDANGERED SPECIES ACT

33.  Plaintiff realleges and incorporates by reference all preceding paragraphs.

34.  To ensure that there is no adverse modification of critical habitat, the ESA requires
the Forest Service to consult with the apprépriate federal agency on actions that may affect a listed |
species or its critical habitat. 16 U.S.C. § 1536 (a)(2), 50 C.F.R. § 402.14.

35'. Defendants must reinitiate consultation pursuant to 50 C.F.R. § 402.16 based on the
September, 2010 critical habitat designation for bull trout because that habitat may be affected by the
Project and the Forest Plan. Defendants must also reinitiate consultation pursuant to 50 C.F.R. §
402.16 because the 2010 critical habitat designatioh reveals effects of the Project and the Forest Plan
that may affect bull trout critical habitat in a manner or to an extent not previously considered.

36.  The Forest Service’s decision to approve the Project violates the ESA because the
Forest Service did not reinitiate ESA consultation on the 2010 bull trout critical habitat designation
before making that decision. The defendants violated ESA § 7(d) and its implementing regulations,

36 C.F.R. § 219, et seq., when they failed to consult with the U.S. Fish and Wildlife Service to

Bricklin & Newman, LLP
Attorneys at Law
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ensure that the Project is not likely to result in the destruction or-adverse modification of critical bull
habitat.

37.  The agencies also violated the ESA by failing to reinitiate consultation on the
INFISH/ PACFISH management strategies, the amendments that adopted them into the Forest Plan,
and the Forest Plan itself, which contains management strategies for bull trout habitat.

VIII. PRAYER FOR RELIEF

Plaintiffs respectfully request that the Court grant the folloWing relief:

A. Order, declare, and adjudge that the defendants have violated the Endangered
Species Act as set forth above;

B. An order enjoining the defendants from implementation of the Project;

C. An order requiring that the defendant agencies reinitiate consultation under the ESA
as described above;

D. An order enjoining the defendants from awarding or consummating any timber sales
in the Payette National Forest until it completes consultation under the ESA as described above;

E. Award the plaintiffs their costs, litigation expenses, expert witness fees, and
reasonable attorneys’ fees associated with this litigation pursuant to the Endangered Species rAct, the
Equal Access to Justice Act, and all other applicable authorities; and

F. Grant the plaintiffs any such further relief as may be just, proper, and equitable.

. Bricklin & Newman, LLP
Antorneys at Law
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Dated this 4” day of June, 2015.
Respectfully submitted,
BRICKLIN & NEWMAN, LLP

/s/ David A. Bricklin, ISB #8565

Attorneys for Alliance for the Wild Rockies,
Idaho Sporting Congress, and

Native Ecosystems Alliance

Bricklin & Newman, LLP
Atomeys at Law
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of |daho

ALLIANCE FOR THE WILD ROCKIES; IDAHO
SPORTING CONGRESS; and NATIVE
ECOSYSTEMS COUNCIL

Plaintiff(s)

V. Civil Action No.

UNITED STATES FOREST SERVICE; KEITH
LANNOM, Forest Supervisor for Payette National
Forest; NORA RASURE, Regional Forester for
Region 4 for the U.S. Forest Service,

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) UNITED STATES FOREST SERVICE
1400 Independence Ave., SW
Washington, D.C. 20250-0003

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  David A. Bricklin

Bricklin & Newman, LLP
1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

i Seers |
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of |daho

ALLIANCE FOR THE WILD ROCKIES; IDAHO
SPORTING CONGRESS; and NATIVE
ECOSYSTEMS COUNCIL

Plaintiff(s)

V. Civil Action No.

UNITED STATES FOREST SERVICE; KEITH
LANNOM, Forest Supervisor for Payette National
Forest; NORA RASURE, Regional Forester for
Region 4 for the U.S. Forest Service,

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Thomas L. Tidwell
Office of the Chief
UNITED STATES FOREST SERVICE
1400 Independence Ave., SW
Washington, D.C. 20250-0003

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  David A. Bricklin

Bricklin & Newman, LLP
1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

i Seers |
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of |daho

ALLIANCE FOR THE WILD ROCKIES; IDAHO
SPORTING CONGRESS; and NATIVE
ECOSYSTEMS COUNCIL

Plaintiff(s)

V. Civil Action No.

UNITED STATES FOREST SERVICE; KEITH
LANNOM, Forest Supervisor for Payette National
Forest; NORA RASURE, Regional Forester for
Region 4 for the U.S. Forest Service,

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Keith Lannom
Forest Supervisor for Payette National Forest
UNITED STATES FOREST SERVICE
800 West Lakeside Avenue
McCall, ID 83638

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  David A. Bricklin

Bricklin & Newman, LLP
1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

i Seers |
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of |daho

ALLIANCE FOR THE WILD ROCKIES; IDAHO
SPORTING CONGRESS; and NATIVE
ECOSYSTEMS COUNCIL

Plaintiff(s)

V. Civil Action No.

UNITED STATES FOREST SERVICE; KEITH
LANNOM, Forest Supervisor for Payette National
Forest; NORA RASURE, Regional Forester for
Region 4 for the U.S. Forest Service,

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Nora Rasure
Office of the Regional Forester
Region 4 - Intermountain
UNITED STATES FOREST SERVICE
324 25th Street
Ogden, Utah 84401

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  David A. Bricklin

Bricklin & Newman, LLP
1001 Fourth Avenue, Suite 3303
Seattle, WA 98154

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

i Seers |
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